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YABANCI TERORIST SAVASCILAR SORUNU VE AVRUPA
KONSEYi TERORIZMiN ONLENMES| SOZLESMESi
FOREIGN TERRORIST FIGHTERS AND COUNCIL OF EUROPE

CONVENTION ON THE PREVENTION OF TERRORISM

“Yabanci Terorist Savascilar” (YTS) sorunu, 1979 yilinda
Afganistan’in iggaline karsl gelisen direnise katilanlar ile
Cegenistan, Irak ve Bosna Hersek'te meydana gelen isgal
ve i¢ savagslar sirasinda, dinyanin diger bdlgelerinden
savasmak amaciyla bu Ulkelere savascilarin gelmeleri ile
belirgin olarak ortaya ¢ikmaya baglamistir. S6z konusu
tlkelerdekikarisikliklarin,kismendeolsa,bariganlagmalari
ile ortadan kaldiriimasi tizerine, bu savaggilarin diinyanin
diger merkezi otorite boslugu yasanan bdlgelerine ve
catigma alanlarina gecis yaparak buralarda mevcut
egemen glclerle savasmaya baglamalari Gzerine YTS

sorunu uluslararasi bir boyuta taginmistir.

Ortaya c¢lkisl ve gelisimi temel itibariyle bdyle olmakla
beraber esas itibariyle Birlesmis Milletler (BM) ve Avrupa
Konseyinin (AK) Gzellikle Amerika Birlesik Devletleri
(ABD) ve baglica Avrupa (lkelerinin giindemine; Irak ve
Suriye’de meydana gelen karisikliklar, catismalar ve otorite
boslugundan faydalanan bazi gruplarin Irak ve Sam islam
Devleti (DAES) adi altinda terdrist faaliyetlere girismesi
ve Dunya'nin cesitli bélgelerinden terorizm amaciyla
buralara intikal eden 6rgit Uyelerinin sayisinin artmaya

baglamasindan sonra gelmeye baslamistir.

BM Givenlik Konseyi'nin (BMGK) 24 Eylil 2014 tarihinde
oybirligiyle aldigi 2178 (2014) sayili Karari ile, tiim
tye Ulkeler, YTSlere katilimin dnlenmesi, bu kisilerin
seyahatlerine mani olunmasi, bu tlr olusumlarin
finansmanlarinin engellenmesi ve radikallesmenin dniine
gecilmesi ile ilgili idari ve adli tim tedbirleri almakla
ytkimlu kilinmistir. Bu karar ile ayni zamanda, bahsi
gecen hususlardaki Glke uygulamalarinin yeknesaklik

kazanmasi amaglanmigtir.

The problem of “Foreign Terrorist Fighters” (FTF) arose
notably with those participating in the resistance against
the occupation of Afghanistan in the year 1979, the
occupations occurring in Chechnya, Iraq and Bosnhia-
Herzegovina and the civil war, and fighters travelling to
these countries from other regions of the world to engage
inwar. The disarray in the given countries was, to a certain
extent, annihilated with peace agreements. The FTF crisis
acquired an international magnitude due to fighters
segueing to conflict zones and other regions confronted
with a central authority gap and engaging in war with the

present sovereign power in these regions.

Though the emergence and development of the FTF's is
as mentioned above, the problem became an item on the
agenda of the United Nation (UN) and European Council
(EC), particularly the United States of America (USA) and
major European countries after the disarray in Iraq and
Syria, with certain groups exploiting conflicts and the
authority gap and undertaking terrorist activities under the
name of the Islamic State of Iraq and the Levant (DAESH)
and with the increase in the number of organization
members moving from various regions across the globe to

these areas with the purpose of terrorism.

With the unanimous adoption of resolution 2178 on
24 September 2014 by the United Nations Security
council (UNSC), all member States are obliged to take
administrative and legal measures to prevent participation
in FTF, interdict these people from travelling, prevent
the funding and avoid the radicalization of such groups.
This resolution also intends to secure uniformity in the

execution of the aforementioned practices in each State.
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AK tarafindan dye Ulkeler arasinda olabilecek uygulama
farkhliklarini ortadan kaldirilarak terérizmle micadeleyi
etkin olarak saglamak Uizere 2005 yilinda AK Terdrizmin

Onlenmesi Sozlesmesi hazirlanmistir.

Son vyillarda bazi Avrupa ulkelerinde meydana gelen
OlimlG saldirlarin artmasi, yabanci bir Glkeye savagmak
amaclyla hareket edenlerin sayilarinin hizla cogalmasi
ve ortaya ¢kan
sosyal ve toplumsal
sorunlar  karsisinda
anilan sozlesme

hikimlerinin yetersiz

kalmasi Uzerine,
bu sozlesmeye
ek bir protokolln

hazirlanmasina karar
verilmigtir. Ayrica,
BMGK'nIin 2178 sayili
kararini  AK'ye (ye
llkelerde yasal olarak
baglayici bir cerceveye
oturtmak, ozellikle bu kararin 4 ila 6 nci maddelerinin

uygulanmasini temin ve takip etmek hedeflenmistir.

2014 yilinda hazirliklarina baslanan  AK  Tergrizmin
Onlenmesi Sozlesmesine Ek Protokol 19 Mayis 2015
tarihinde Bakanlar Komitesince kabul edilmistir. Bunun
lzerine, 22 Ekim 2015 tarihinde Riga/Letonya’da
imzaya acllan “AK Ter6rizmin Onlenmesi Sozlesmesi Ek
Protokoll (CETS No. 217) su ana kadar 31 Ulke tarafindan
imzalanmigtir. Ulkemiz tarafindan da 22 Ekim 2015
tarihinde imzalanan Protokol{in uygun bulunduguna dair
Kanun tasarisinin Tirkiye Biylk Millet Meclisi (TBMM)
Disisleri Komisyonu tarafindan TBMM Genel Kuruluna

sevkine karar verilmistir.

council of Europe drew up the Convention on the
Prevention of Terrorism in 2005 to eliminate possible
differences among member States so as to ensure that the

fight against terrorism is effective.

It was decided that an additional Protocol be prepared
due to the insufficiency of the provisions of conventions
made to tackle the increasing number of fatal attacks in

Europe in the recent

years, the  rapid
surge in the number
| of persons moving
from one country to
another to wage war
and the surfacing
| of social problems.
Additionally, the aim
is to situate resolution
2178 of UNSC within
a legally binding
framework for
member States of the
EC and particularly to

ensure and monitor the practice of articles 4 and 6.

The Additional Protocol to Council of Europe Convention
on the Prevention of Terrorism, the preparations of which
had started in the year 2014, was approved by a committee
of ministers on 19 May 2015. Thereupon, the Additional
Protocol to Council of Europe Convention on the Prevention
of Terrorism (CETS No0.217), opened for signature in Riga/
Latvia on 22 October 2015, has been ratified by 31 States
up until now. The draft law ratifying the protocol which
was signed by Turkey on 22 October 2015 was sent from
the Committee on Foreign Affairs of the Grand National
Assembly of Turkey (TBMM) to the Committee on Foreign
Affairs to the General Assembly of the Grand National

Assembly of Turkey.
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Ek Protokollin temel amaci, Terérizmin Onlenmesi
Avrupa Sozlesmesine bir ek yapilarak YTS ile yakin iligki
icerisinde bulunan bir takim eylemlerin cezalandiriimasini

saglamaktir.

Uluslararasi diizeyde sug ihdasina kaynak teskil etmesi
amaglanan s6z konusu protokol ter6rizm amaciyla bir
olusuma veya gruba katilmak, terérizmle ilgili egitim
almak ve terGrizm amaciyla yurtdisina seyahat etmek,
bu tiir seyahatleri finanse etmek, organize etmek veya
kolaylastirmak gibi, daha o6nce uluslararasi hukukta
tanimlanmamig kavramlara dair hukuksal standartlar

getirmektedir.

S6z konusu Protokol ile taraf devletlere; bir terrist olusum
veya gruba katiimak amaciyla yurt digina seyahat etmek
veya terdrizm amaciyla yabanci bir ilkeye seyahat etmeye
tegebbiis eylemlerinin de terdrizm sucu kapsaminda
degerlendirilmesi ve ceza vyaptirimina baglanmasi

yikimlilugi getirilmektedir.

Ayrica, terdrizm amaciyla ikamet edilen veya vatandasi
olunan ulke topraklarr disina yapilan seyahatlere yardimci
olma veya kolaylagtirma fiillerinin de taraf tilkelerce cezayi
gerektiren bir sug olarak diizenlenmesi beklenmektedir.
Ote yandan, YTS'lere finans destegi temin edilmesi, dzel
dneminden dolayi yardim fiiller kapsaminda degil, ayrica
ve mustakil olarak Protokol hiikmyle dlizenlenmistir. Bu
sebeple, Protokoll imzalayan dlkelerce, terdrizm amaciyla
yurt digina seyahat etmeyi mimkin kilacak maddi
destegin tamaminin veyahut bir kisminin saglanmasi ya
datoplanmasinin terdr sucu olarak dizenlenmesi taahht

edilmis olmaktadir.

Protokol'e gore, terdr suclaryla ilgili dizenlemeler
yaplilirken; insan haklarina, temel 6zgurliiklere, hukukun
tstlinligiine ve demokratik degerlerin yani sira
uluslararasi hukukun temel ilkelerine aykiri hikimlere
yer vermemek gerekmektedir. Yine Protokol kapsaminda

yer verilen terdr suclari bastirirken, Avrupa ve uluslararasi

The primary purpose of the Additional Protocol to the
council of Europe Convention on the Prevention of
Terrorism is to ensure that activities linked with Foreign

Terrorist Fighters are penalized.

The Protocol in question, intended as a resource for the
constitution of an offence at an international level, affords
legal standards to previously undefined notions in the
international legal system, such asjoining a group with the
intention of engaging in terrorism, undergoing training in
terrorism, travelling abroad for the purpose of terrorism,

funding, organizing or facilitating such travel.

The Protocol in question stipulates the obligation to
incriminate and impose penalty on activities such as
travelling abroad for the purpose of joining a terrorist group
or attempting to travel abroad for the purpose of terrorism

on the contracting States.

Additionally, acts such as assisting or facilitating travel
beyond country of residence or citizenship are expected by
contracting States, to be recognized as criminal offences.On
the other hand, procurement of funding to Foreign Terrorist
Fighters is not constituted as acts of assistance due to its
distinctive significance. It is set separately and individually
by the provisions of the Protocol. For this reason, with the
Protocol signed by the contracting states, it is stipulated
that collecting, procuring or raising all or some of the funds
to render travel abroad for terrorism possible is an offence

of terror.

When making alterations in the Protocol, provisions
incompatible with human rights, inherent natural
rights, the rule of law and democratic values, as well as
the fundamental principles of international law must
be excluded. When issuing offences of terror within the
context of the Protocol, the rights to free movement,

freedom of expression, freedom of association, right to
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insan haklari belgelerinde yer alan serbest dolasim hakki,
ifade 6zglrligu, 6rgltlenme 6zglrligl, din 6zglrligi ve
"hukukun Gstlnligl” ilkesine saygl gosterilmesi gerekir.
Bununla birlikte, yukarida belirtilen haklardan bazilarina
aykirt kisitlama getirilmesinin  gerekmesi halinde ise,
olusturulacak kuralin orantililik ilkesine uygun olarak
megru amaglara ve demokratik toplum dlzeni kurallarina
uygun olmasi gerekmektedir. Ancak her haliikarda,
cezalarin geriye yUrGtilmemesi, iskence ve diger zalimane,
insanlik disi veya onur kirici muamelede bulunmama
prensiplerinin mutlak ve dokunulmaz sinirlar oldugu g6z

ontnde bulundurulmaldir.

Ter6rizm ve terdristlerle etkin miicadele edilmesi, taraflar
arasinda zamaninda bilgi alisverisinin gulclendirilmesi,
sorusturma islemlerinin etkili bir sekilde yapiimasi ve
alinacak tedbirlerin zaman kaybedilmeksizin hayata
gecirilebilmesi icin Uye Glkeler arasinda irtibati temin
etmek Uzere haftanin 7 gini 24 saat misait olacak ve
siratli bir sekilde iletisim saglama kapasitesine sahip
bir irtibat kisisi belirlenmesi kabul edilmistir. Boylece,
YTS'lerin taraf devletlerin topraklarinda kesintisiz olarak

takibi saglanarak terdrizmle etkili bir miicadele ortaya

konulmasi amaglanmistir.

freedom of religion, and the principle of the “rule of law”
detailed in European and international documents on
human rights should be respected. Should there arise
a need to impose incompatible limitations on any one
of the aforementioned rights of persons, the provision
must conform to legitimate aims and rules governing the
democratic social order in accordance with the principle
of proportionality. However, it must be noted that there
are absolute and inviolable boundaries to the principles of
non-retroactivity of penalties and restraint from torture

and otherinhuman or degrading treatment.

It has been decided that a contact person, available
around the clock 7 days a week and able to provide
prompt communication, will be designated to ensure
communication among member States to enhance prompt
exchange of information among parties, effectively carry
out investigations and expeditiously apply the necessary
precautions needed to effectively counter terror and
terrorism. Thus, by ensuring the continual tracking of
Foreign Terrorist Fighters in territories of contracting

States, terrorism can be efficiently countered.
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